
502

20 CFR Ch. V (4–1–02 Edition)§ 655.207

(c) If the RA denies the temporary 
labor certification in whole or part, the 
RA shall notify the employer in writ-
ing by means normally assuring next-
day delivery. The notice shall contain 
all of the statements required in 
§ 655.204(d). If a timely request is made 
for an administrative-judicial review 
by a DOL Hearing Officer, the proce-
dures of § 655.212 shall be followed. 

(d) (1) After a temporary labor cer-
tification has been granted, the em-
ployer shall continue its efforts to ac-
tively recruit U.S. workers until the 
foreign workers have departed for the 
employer’s place of employment. The 
employer, however, must keep an ac-
tive job order on file until the assur-
ance at § 655.203(e) is met. 

(2) The ES system shall continue to 
actively recruit and refer U.S. workers 
as long as there is an active job order 
on file. 

[43 FR 10313, Mar. 10, 1978, as amended at 59 
FR 41876, Aug. 15, 1995]

§ 655.207 Adverse effect rates. 

(a) Except as otherwise provided in 
this section, the adverse effect rates 
for all agricultural and logging em-
ployment shall be the prevailing wage 
rates in the area of intended employ-
ment. 

(b)(1) For agricultural employment 
(except sheepherding) in the States 
listed in paragraph (b)(2) of this sec-
tion, and for Florida sugarcane work, 
the adverse effect rate for each year 
shall be computed by adjusting the 
prior year’s adverse effect rate by the 
percentage change (from the second 
year previous to the prior year) in the 
U.S. Department of Agriculture’s 
(USDA’s) average hourly wage rates for 
field and livestock workers (combined) 
based on the USDA Quarterly Wage 
Survey. The Administrator shall pub-
lish, at least once in each calendar 
year, on a date or dates he shall deter-
mine, adverse effect rates calculated 
pursuant to this paragraph (b) as a no-
tice or notices in the FEDERAL REG-
ISTER.

(2) List of States. Arizona, Colorado, 
Connecticut, Florida (other than sugar 
cane work), Maine, Maryland, Massa-
chusetts, New Hamsphire, New York, 
Rhode Island, Texas, Vermont, Vir-

ginia, and West Virginia. Other States 
may be added as appropriate. 

(3) Transition. Notwithstanding para-
graphs (b) (1) and (2) of this section, the 
1986 adverse effect rate for agricultural 
employment (except sheepherding) in 
the following States, and for Florida 
sugarcane work, shall be computed by 
adjusting the 1981 adverse effect rate 
(computed pursuant to 20 CFR 
655.207(b)(1), 43 FR 10317; March 10, 1978) 
by the percentage change between 1980 
and 1985 in the U.S. Department of Ag-
riculture annual average hourly wage 
rates for field and livestock workers 
(combined) based on the USDA Quar-
terly survey: The States listed at 20 
CFR 655.207(b)(2) (1985). 

(c) In no event shall an adverse effect 
rate for any year be lower than the 
hourly wage rate published in 29 U.S.C. 
206(a)(1) and currently in effect. 

[43 FR 10313, Mar. 10, 1978, as amended at 44 
FR 32212, June 5, 1979; 48 FR 40175, Sept. 2, 
1983; 50 FR 25708, June 21, 1985; 51 FR 24141, 
July 2, 1986; 52 FR 11466, Apr. 9, 1987]

§ 655.208 Temporary labor certifi-
cation applications involving fraud 
or willful misrepresentation. 

(a) If possible fraud or willful mis-
representation involving a temporary 
labor certification application is dis-
covered prior to a final temporary 
labor certification determination, or if 
it is learned that the employer or 
agent (with respect to an application) 
is the subject of a criminal indictment 
or information filed in a court, the RA 
shall refer the matter to the INS for in-
vestigation and shall notify the em-
ployer or agent in writing of this refer-
ral. The RA shall continue to process 
the application and may issue a quali-
fied temporary labor certification. 

(b) If a court finds an employer or 
agent innocent of fraud or willful mis-
representation, or if the Department of 
Justice decides not to prosecute an em-
ployer or agent, the RA shall not deny 
the temporary labor certification ap-
plication on the grounds of fraud or 
willful misrepresentation. The applica-
tion, of course, may be denied for other 
reasons pursuant to this subpart. 

(c) If a court or the INS determines 
that there was fraud or willful mis-
representation involving a temporary 
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